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Appelleat, 


BRUT FOB m AFRLIBl 


Stetceent 

On Jemexir 23» 197^, qpeUeat eu oelled me e idtneee before a special 
graDd iwer, eittlJig ia Brook3jrB> >«v York, ehioh la liiv«Btlgatii« - *aeketeerli« 
Infla e n ee la legitlaBte baelaeea ia Tiolatloa of IS U.B.C. | 1962 . Appellaat 
refaeed to aaewnr qaeatioae cwieemim hie vvlofMat, larokli^ hie prlTilege 
agalaet aelf-iaerijilaatloa. BiAeeopeatly appellaat vaa graated aae laaBalty 
ForMaat to I 8 U.B.C. f| 6002 aad o003( howarer appellaat aaked to be broaght 
before a JMge ao that he eoold aofe to aiQpreaa erideaoe darleed tram alleged 
"aalaMfel” eleetrooie aonrelUaace at hia hoae. The OoremMat aorad before 
the Hoaorable Orria 0. Jhdd to hold appellaat la eceta^^ of the ralid laaialty 
order algaad bjr the Boaorahle Joha B. Bartela oa UaccsAer 28, 1973 . Jodge Jhdd 
held the appe l la nt * a elaia to be praaitiira aad ordered hla to aaaeer the graad 
jary'a qaeatloa eoaeeralag hla apl npaant or be cited for ocataavt. 

Oie a ^e lla a t returaed to the graad Jarx, aaaeered aeaeral faeatloaa coa- 
<^ * Tn1b g hla aavlopaeat, bet refaaed to anaeer ehether he eaa eavloyed at or 
oamad aor other baalaeaaea, agaia claiaii^ the qpeatloaa eere the reaolt of 
" Ill e g a l * eleetroalc auraelUaaoe. 9ie Ooeama at , before JhAge Jhdd, atated 
the qaeatloalag eaa darlTad fTooi electroale aarreiUaace, bat it eaa 

lUepal refarriag to Ita prior repreaeatatloa to the Ooort that the electroale 
aaraeUlaaee eaa puranaat to three eoort ordara - March 21, 1973 origlaal order 
aigaed bj Jhdge Bartela to latereapt oral ooMaalcatloaa at the appellaat'a >««— 
for flfteea dapa; April 9, 1973 eate a aloa oordar aigaed bp Jndge Bartela to ia- 
tercapt oral ooaaaaleatloaa at the appellaat'a hoea for flfteea diqra; aad Mp 6, 
1973 origlaal order aigaed bp the BooorOble Bdeord 1. Baaher to latereapt oral 
ooaaBBaleatloae at the appellant'a hoM for flfteea dapa. JoAge JhAd iaapeeted 
the ordara iB-caaeiaoad held thm to be proper, daaled appellaat'a elaia to a 
aeppreaalea hearing* oad ordered appellaat to aaaeer the graad Jvrp'a qnaatlooa 
or be held la ooataapt. 

The appe ll a nt agaia ret n raed to the grand Imp, aUted he eaa the boaa of 
aa illegal gaM>llag organiaatlon bat r ef aeed to Identify thoae IndlTldBala eork- 
lag for hla. Upoa Ocieemaant aotloa, appellant eaa held to be la eoBtaapt bp 
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MM WA Mav AM JpO wiukwi xcraT jusuwa jouwa^ rMUia 

for th* propotltlon that a grand Jnzy vltneaa haa atanding to raiaa tho Isaua < 
Ulagal alaetroolc aurralUaaea in dafanaa of a oontaiVt citation hut aa tha 
Diatriet Court found hara, tha vitnaaa* clain ia net uhaa tha OoraraMnt ahowa 
tha intaroaptiona took plaoa purauant to 
con cur r i ng opinion of Mr. Juatioa Hhita, 


f^ia ralid court ordara. The 

_ _ , — _-iat tka datandnativa rota in tha 

9-4 daciaicn, indieataa tha jroead u ra foUouad hara hy tha Diatriet Court vaa 
correct. Tirat ha atatad ha agreed vith tha Court that a vitnaaa nay rafuaa to 
anawer, "at laaat idtara tha Otaitad Stataa haa intareaptad etanamicationa vithout 
a varraat ia cireunatanoea vhara court approral vaa raqpiirad," li08 U.8. at 70. 

Ea than vent on to mint on tha iaana bafora thia Court (^): 

Whara tha Oovar nn a n t prodneaa a court order for tha iatar- 
caption, hovwa r , and tha vitnaaa nawrthalaaa Amm^nA» a 
fhll-hlova anppraaaian hearing to dataraiaa tha legality of 
tha order, there nay ha room for atriking a diffareat aeooa- 
odation hatwa a n tha dna functioning of tha grand Jury qrataa 
and tha federal viratap atatuta. Sippraaaioa baarii^B ia 
theaa cire n aata n o a a vould raault ia protraetad iatamption 
of grand Jury proeaadiaga. ... It ia vail tharafora that 
tha Court haa left thia iaaua open for oonaidaration hy tha 
Diatriet Court on raeand. 


”... praeipitata adJudieaUoa of iaauaa hitherto raaerrad 
for tha trial on tha Mrita and vould delay and dianpt 
grand Jury proeaadiaga. Appraaaioa baari]«a vould halt 
tha orderly prograaa of aa iavaatigatioa and night aaeaaai 
tata axtandad litigation of iaia only tai«antially ra- 
latad to Iha grand Juiy'a priaary ObJactiTa. The prohahla 




u 


r«flalt voold b« 'iTotract«d interrcvtlons of grand jury 
proeeodlngs* (citing Mr. jnatlec Vhita In Galbard) 
affeetlTaly tranafomdng then Into pralladnaxy trials oo 
the aarlta. In aoM oanas tha delay night ba fatal to 
tha anforoanant of tha crlnlnal Ian. Jnat laat Tam va 
raafflxnad onr dlalncUnatlon to allow Utlglooa intar- 
faranca with grand joy proeaadlaga: 


'Any holding that would tha grand jury 

with alnl-trlala and prallnlnary ahovii^ would 
aaauradly laQada Ita Inraatlgatlon and finatrata 
tha pdbllc'a Intaraat In tha fair and aapadltloua 
adalnlatratlmi of tha crlnlnal law.' Ti^l*ad 
Stataa r. Dlonlalo. UlO U.B. 1, 17 (1975^ 


^ 53 (1971); Oobhladlck t. tttltad Stataa. 

309 U.8. 323 (19**0 ) . In aum, iM ballera that allowing a grami Jmy f 

Invoka tha azcloalooary rula would unduly Intarfara with tha affactlwa and ax- 
padltloua dlacharga of tha grand juzy'a dutlaa." 


eonaldaratlona which lad tha Sugprane Court to rafUaa to pamlt grand 
jury wttnaaaaa to Utigata langtfay notlona to anppraaa undar tha Fourth Anandnant 
In non-wlratap altuatlona apply aqU'^^Uy to langthy notlona to auppraaa undar Tltla 
III and anpport tha h o ldin g of tha dlatrlct court hara. lha najorlty pplnlon In 
Calandra dlatlngulahad that caaa ftem Galbard on tha grounda that Galbard "raatad 
axclualraly 00 an Intaipratatlon of S 55I5iEl Tltla m..." caianSra. alln on. 
at 17, n.U. In light of tha Unltad holding In Galbard baaad''onTEa’ManBDtioa 
of Ulagallty In tha latarcaptloo, howarrar, thla STaHiMtloo ahould not ba raad 
aa precluding the application of Oalan^'a ganaral principle of not parnlttli« 
coUataral procaadlnga to Intarfara with grand jury functlonlj^ neraly bacanaa 
tha allagad lllagallty la baaed on electronic Intarceptlona. 

The two oplnlona are hamonlaad by Intarpratli^ than to pamlt tha dafanaa 
undar 18 U.8.C. 2515 to pracluda a contaaQt adjudication wherOf In raaponaa to 
tha wltnaaa' notion, tha GoraroBant adnlta wii— fm latarcaptlon: where, aa In 
Galbard, tha allegation of unlawful Intarcnpilcn waa aaattaad to ba true; or where 
tha unlawfuinaaa of tha Intaroaptlon haa bean aathbliahad la aoaa other procaadii«. 

^ hara, tha Gowamna ut ragponda to tha wltnaaa' vy ahowli« 

t ha com amlcatlona ware latarogptad purauaat to prlna facia walld court ordera, tha 
Goramnent haa nat Ita burden undar Galbard and any further pra-lndlctaant Inaulrr 
by tha witmaa would not Ua. 


7^ laglalatlra hlatory of Title III apaclflcally rafutaa appallant'a claln to 
aaiwpraaolon hearing durlna a grand jury proceeding. Tha Senate Bgport. lo. 1097, 
90th Congraaa, 2d Saaalon, 89 (I968) aUtaa: 



f 


4 



t 


f 


Th« teoftt* Raport fttethar dafinaa f 2^15 la S 2518 (10)(a): 


"Farafrapli (10) (a) jrofrldaa that aqr atgriarad paraona, 
aa dafiaad in aaatloa 2510 (11), dlaeaaaad abova, la aqr 
trial haarlag or othar proeaadl^ la or bafora aqr court 
dapartatat, offlear, agaacy, ragalatlag bodp or othar 
authorltgr of tha Ualtad Btataa, a 8tata, or a political 
adbdlrlaloa of a Stata aagr aaka a Botloa to aoppraaa tha 
coataata of aiqr lataroaptad vlra or oral coanaleatloa 
or aTldaaea darlrad tharaftraa. prorlal^ awt ba 

road la eoBaaetloa vlth aaetlooa 3iil5 aa^ 2517. dlaeaaaad 



1968 U.8. Coda Coag. aad AdadLa. lawa, p. 2195. 

Daaplta appallaat'a coafbaloa, tha laglalatl-ra hiatory la olaar la Ita 
daalal of aagr right to a aiQpraaaloa haarlag dorlag a graad Jary procaadlag. 
Aagr rafaraaea to a cItII coatwgit haarlag aa aaothar "cootaxt” ahara a 
aappraaaloa Mtloa would ba aatartalaad la at baat aa obfuacatloa of tha 
rola of a wltaaaa bafora tha graad Jury, lha propar "ooataxt” la tha 
foruB la which taatljmqr la aought to ba adducad. 


Tha Dlatrlot Court waat bayoad tha dlotataa of Qalbard la that Judga 
Judd laapaatad tha thraa ordara la eawra. Bactloa (B) (b) prowldaa 
"appUcatloaa aad oardara ihall ba dlaeloaad oaly upoo a ahoulag of good 
oauaa..,”, Tha laglalatlwu hiatory, 1968 U.S, Coda Coag. aad AdBla.Baw8, 
pp, 219 ^ 195 , atataai 


"Paragragh (9) prorldaa that tha coataata of aay lataroaptad 
vlra or oral eoai^oatloa or arldaaoa darlwad tharafroa ahall 
aot ba ruoaiwod la arldaaoa or otharwlaa dlaeloaad la ai^ Fadaral 
or Stata trial, haarlag, or othar pro ca a d lag ualaaa •mdk party 
aot loaa thaa 10 daya bafora tha trial haa baaa furaiahad vlth a 
copy of tha court order uadar which tha latareaptloa waa avthorlaad 
or apfrorad. * Procaadlag* la lataadad to laeluda all adraraacy 
typa haarlaga. It vould laolu d a a trial Itaalf, a probatloa 
raroeatloo procaadlag, or a haarlag oa a aotloa for raduetloa 
of aaataaoa. It would aot includa a graad Jury haarlag. Cougpara 
ua v. Phltad Stataa. 86 8. Ct. Ibl6, 38 b 0.8. 251 (1966).” 




to iaapoet 


tM orurff avfliestUM^ oat afxldavlta 190a valea tao latareoftioaa 
vara WaaA* Za teat all tka aipallaat alalaa la, '^Ekara aaa alaetroaie 
■anraiUaDoa, aago it aaa illatal** la tka lagialatiTa kiatoaj ao alaarlj 
atataa, tka gvaai Jwj ia act a fraaaailng la akiak ooplaa of tka akcaa 
aaaad iooMaaka ara to ka iiaaloaad. Ta Mvlite ita f^tioa, tka 
sovaraBiat ratera to tka Kooorakla J«ka «'• Saollai'a iaeiaion ia la la Faraieo, 
362 TOwgf 713 (I^ Jl.T. 1973) ia akiok tka Coart liaagraad aitk"lSa 
fatitinaar'a aotioa for at laaat aa ia owara iaipaatioa of tka oriara. 

Jaflga PooHai iMli at f • 

"Bat tkat ia aaaara or as parta asaaiaatioo at tka 
k a ai a of tka ortar aaa tka mj rola teioh tka Jolga aiaaiai 
tka or«ar farf orBid aa ra«airai kf laetlea 2318 ( 1 ), ( 2 ), 

( 3 ). (k), aad ( 3 ). Ikara ia aa raoi far aa arg»aat tkat 
a aaooad dkaald traok tka atapa of tka tete* ^ iaaaad 
tka ordar ia tka kopa tkat tka tao alfki diaagraa* Jodfaa 
of oooriiaata jariadiatioa do aot, aseapt ia tka aaat . 
astraordiaaiy aitaatioBa, kacva tka teaotioa of rariaaiag 
aaek olkara ordara,” 


Ika koldiai af tka Matriet Coart atrikaa tka propar kataaaa 

tka nta^aflat iataraata of tka vltaaaa* priaacgr aad tka aoaiatal iataraat 
ia anli^aiai graad Jup prooaodiaM* tka aUapad iUacalitgr of tka 
iataraaptioa ia akaaa witkoat raaart to a oallataral proeaadiag> tkaa 4aat 
oaaaa ter tka rateaal to aBwar ia aatakllakad. If ob tka otkar kaad, tka 
gofanBiafe daalaa tka iataroaptioa, or aa kara, teeva tkat it aaa eoadaetad 
laraaaat to a h 29L ft to i a aalid ooar t ordar, tkaa tka aitaaaa BBOt aaaaar. 

If tka iataroifUoa ta aWkaagaaBtly dotamiaad to ka illafal, it aap aot ka 
ateittad ia a adkaafOiat trial acaiaat a party vitk atandiai to Bova ter 
aiVI*^*lo*« Tkia aad tka eiril iBBadiaa of Titia UZ ara adaqaata protaetioa 
afaiaat paa alkl a gorariBaatal- akaaa, aaa Oalandra. a a ara. alip op. at 13. 

?oiak IZ 

26 Q.f .C. I 1826 ia a eodifiaatioo of eiril eoato^pt 
praetioa with raapaat to raoalaitraat aitaaaaaa ia fkdaral 
Oraad Jaxj praoaadiaga* 


Coatraiy to appallaak'a allagatioaa, tkia appaal doaa aot raiaa aa 
iaaaa aa to tka applioakilitgr of lala k2 (k) 7.1. Cr. 7. Tka goraroBoat 
Bovad to kald mpallaat ia ntartBgpt aadar 20 U.g.C. f li^. Tka atatvta 
ia a oodifiaotioa of eiril oaota^pt praetioa vitk raapaat to raealeitraBt 
vitaaaaaa ia Tadaral graad Jarp aad eavrt prooaadiaga. Tka lagialatiTa 
kiatorp elaarlp atataa wnaflnoBoat ia eiril, aot erlaiBali 
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"•••Sm prootdnr* la to codify sroMok ftMtioo. 

8m OittMftM T. Odtod SteUa. 3yi r.2d 921 (Tkk Clr.) eart. 
daaM4f 3&€ eeafliiMaiik la eiail, act 

erlalaal) ita yorpoM la ta aoevra taatlaoagr tkroogh a aanation, 
not to poiA tka vltMaa tqr iaprlaoiBaat. Aa by tha 

coBBlttM noafliiMaiit la, tbarafora, Uaitad to tha Ufa of the 
oovrt prooaadim or tha tarn (iaelodiag aactaaaioaa) af tha 
grand Jary bafora aaeh rafttaal to oo^ply with tha eoort ordar 
oeevrrad, b«t la ao araat ahall eonflaaaMBt aaMcd IB ■oakha**.” 

1970 U.8. Coda Coag. and Adaia. Inraf p* h022 

Jbdga Jbdd la hia raaponaa to appallaak'a elala that hia ecaflaMcak 
aaa panitlra, atakad the cppoalta, coafiaMcak aaa eoareira* Traaaeript, 
Jaanary ah, 197% haariag, pp* 9* 10. lha raoord of thia poraaaadiag, oaM lav 






JlITiIL 




■iniT. 


I ; rrr'. i rr. 




^ aad tha lagtalatlra 

S I8a6 prorldaa for a cItII eoakamt prooaadiag. lala ha (b) 7.1. Cr« 7. 
appliaa to erlaiaal eoakaapk) it la act tha iaaaa hart. 


Toiak Zn 


Tha goranaaak'a daaeriptioa of appallaat'a lamaity 
vaa aot aialaading. 

Tha traaaeripk of tha Jaaaary 23, 197h haariag aa vail m i^pallaat'a briaf, 
pp. a8, 89 elaarlp ahov tha gora ra aaat fhlJly Infnnaad tha appallaak aa to tha 
aeopa of hia iMnaity protaetioa trm fiadaral aad atata pr oaa eafc loa, A aara 
parMal of Btaraaa t. Marha. 363 V.8. 23% ( 1966 ) and Balaar t. Chio. 380 U.8. 

^ (1989) iadioaia iha groaa diaparity ba t aaan thoM fhevaal aittmtlaaa aad tha 
iaatank aattar. Appallaat'a eankaakioa ia aafoaadad* 


OOKLOBIOI 

Tor tha raaaoca atatad, tha ordar adjadging appallaak ia dril oootaopk 
aad diracting hia iapriaoaaaat ahoold ba affixaad. 


Datadi fbbraary h, 197% 


laapaetfaUy atteittad. 


Idaard J. Boyd T, 

Qhitad itataa Attamay, 
Baatarn Siatriot of lav Toc^ 


Daaia g. DiUoa, 
loibart 0. SalOroaao, 
Attomqra, 

Papartaaat of Jbatlea. 


CKRTUICAIK or SERVICl 


I hareby eartify that on FMniary U, 197^( a copy of tha Briaf for 
itppallaa vaa hand dallrarad to lanoy Roanar, UOl Broadvay, Hew Tork, Sav Tor! 
100i3» attonMy for tha apipaUaat. 



Spaeial Attomoy' 
Dapartaant of Joatlea 




